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PUBLIC PROCUREMENT IN SPAIN
Spanish reforms driven by the Lisbon Strategy

The Secretary of the State for Telecommunications and for Information Society (SETSI) of Spain has adopted different policies to promote the technological innovation, as for example the ‘Plan Avanza’ 2005-2008, and ‘Plan Avanza2’ 2009, which are part of the programme ‘Ingenio 2010’ of the Spanish Government.

Programme ‘Ingenio 2010’
 has been an initiative presented by the Spanish Government during June 2005 in response to the Lisbon Strategy deliberated by European leaders at the 2005 Spring Council. The aim of the programme is full convergence with the European Union in 2010, in per capita income, employment and the knowledge society, by accomplishing the following objectives:

· To increase the Research, Development and Innovation (R&D&I) investment ratio with respect to GDP from 1.05% in 2003 to 1.6% in 2008 and 2% in 2010.
· To increase private sector contribution to R&D spending from 48% in 2003 to 52.5% in 2008 and 55% in 2010.
· To reach the EU-25 average in the percentage of GDP earmarked for Information and Communication Technologies (ICT) from 4.8% in 2004 to 6.4% in 2008 and 7% in 2010.

‘Plan Avanza’
 is the first initiative of the Spanish Government to develop the Information Society, and it has involved a series of legislative measures and a “joint effort” policy, regarding agreements and joint financing with other social agents, both public and private.
The budget for the Plan in the period 2005–2009 exceeds 6.5 billion €, five times the amount devoted to information Society initiatives in the previous four years. 
The funding lines where directed to generate industrial ICT development in areas such as IT services, healthcare, education, electronic ID, DTT, contents, etc.

Avanza2 was launched to contribute to the economical recovery of Spain and it has the challenge of boosting supply but also encouraging demand, as well as taking advantage of the sectors development promotion for the consolidation of its own ICT Industry specialized in strategic sectors and always focused on small and medium-sized enterprises (SMEs).
Within the measures of the ‘Plan Avanza’, there is a specific mention to encourage public administrations to make an early or anticipated planning of the demand of ICT, with the aim to allow private sector to programme and orient their innovative activity to the necessities of the society and the public market.   

Reform of the Public Procurement Legal Framework
The 30 of October of 2007, Spain enact the reform of the Public Procurement Act with the aim to stimulate the competency and the innovation. In its article 11c) the legislation admits for the first time, the existences of collaboration contracts between the public and private sectors, for the manufacturing of goods and the delivery of services that incorporate technology specifically developed for providing more advanced solutions and economically more advantageous than those available in the market.

Other benefits of this Act in reinforcing competitiveness and innovation capabilities are:

1. The explicit recognition that allows to defining the object of purchase through a functional specification.
2. The possibility to accomplish complex contracts through the “competitive dialogue” with the enterprises, introduced by the law for those cases where it is difficult to establish specifications and to value solutions in the market, and where the final definition of its purpose can only be obtained through the interaction between the contracting authority and tenders. These complex contracts could also include provisional prices, as it is explained by the article 75 of the law of Public Procurements.
3. The compromise of the law to include measures that will help to speed up the public procurement of products and services, and reduce bureaucratic procedures such as: framework agreements; more dynamic systems; centrals of purchasing; dematerialization of procedures; insertion of electronic, informatics and telematic systems.

The 8 of May of this year 2009, it was published the Royal Decree 817/2009 as a regulatory provision to develop the Act of the 30 October 2007
. 
Within some issues developed, the Royal Decree makes emphasis in the creation of the Official Register of Tenders, as a unique national register that will permit the reduction of administrative formalities for entrepreneurs and that will provide of relevant information about the tenders to all the contracting entities of the public sector (classification, capacity, empowerments and financial solvency).
The regulatory provision also includes the norms (rules) for the composition and functions of the worktables for ‘competitive dialogue’, expressed in its article 23
. These worktables might incorporate technicians with competences in the matter treated, they might produce a previous evaluation document that should be added to the contacts of collaboration between the public and private sectors, and the valorisation of the propositions or proposals presented suggesting which of them is more convenient for the contracting body.

Regarding the Spanish legal framework for public procurements, it is also good to notice that during 2009 it has been developed the project for the new Act of Science and Technology, which is under discussion. The objective of this Act is to replace the current Law of Scientific Research and Technology 1986, which has allowed the progress of the Spanish system of science and technology during the past two decades.
The new legislation will be adapted to new requirements for R&D&I, and it is expected that it will bring further changes in the relation and cooperation procedures between the public and the private sectors; it will improve the mechanisms for the transfer of innovation, reinforce the relationship with the autonomous communities and increase the presence of Spain in the European Research Domain. Moreover, the Act will simplify and regulate the researchers’ professional development and facilitate their mobility.
Pre-Commercial Procurement in Spain

This Act was published one month and a half before the communication from the European Commission regarding the Pre-commercial Procurement (PCP) as a tool for driving innovation and ensure high quality public services in Europe, of December 12, 2007.
 
The legal basis does not make a clear reference to PCP and neither to the Commission’s communication because, as it was said, it was afterwards; however it is clear that PCP cases would fall under the mentioned article of the Spanish public procurement law.

In Spain it seems to be more common the term of Public Procurement of Innovative Technology (Compra Pública de Tecnología Innovadora - CPTI), defined as the approval of an order by a public agency for a product, service or system that does not exist at that moment but it can probably be develop in a reasonable period of time. It requires the improvement or development of a new technology to meet the requirements demanded by the purchaser.
 

Representatives of the Spanish Foundation for Technological Innovation Cotec during their presentation at the General Assembly of the INES (Spanish Initiative for Software y Services) in Malaga (07/09/2009) had mentioned that PCP and CPTI are two different concepts for the same propose.
The main difference that could be address between the CPTI and the PCP concepts, is that the first concept includes the commercialisation phase: “commercial development activities such as quantity production, supply to establish commercial viability or to recover R&D costs, customisation, integration, incremental adaptations and improvements to existing products or processes.”
  

IPRs in public procurements in Spain
The Public Procurement of Innovative Technology (CPTI) allows practices as the balanced or equal treatment of the Intellectual Property Rights. The public procurer should include in the contract an agreement concerning the IPRs to guarantee the optimum explotation and evolution of the product, system or service that is going to be acquired.
 
The incentive for technological innovation is highly dependent on expected market. If public procurers want that the seller invest the necessary resources in the stage of R&D, as a further guarantee of satisfactory results, it is essential to consider certain advantageous conditions for the provider, in order to not impair his commercial expectations in other markets.  

The article 277.2
 of the Spanish Public Procurement Act (2007) establishes that if there isn’t any specification in the contract about IPRs over the development and provision of goods, these IPRs are transferred to the contracting authority. And, in any case that IPRS are excluded from the contract, the contracting authority may always have the right to authorize the use of the product by concerned authorities, agencies and entities in the public sector referred.
Identification of PCP or CPTI Cases

Case 1. Plan for Technological Governance of Cantabria’s Government.
The Plan for Technological Governance of Cantabria’s Government
 is a public private initiative for the technological development of the public administration. It consists in the execution of technological pilot projects in 11 strategic areas, taking advantage of the Public Procurement of Innovative Technology (CPTI).
The 11 areas are:

1. R&D&I to improve competitiveness.

2. Public health.

3. Human Capital, quality education, and ‘Comillas’ Project.

4. Strengthening social cohesion: social policy, dependence, and equality.

5. Labor market: Employment of quality.

6. Access to housing.

7. Improvement of territorial structuring.

8. Sustainability, territorial and natural resources management, and preservation of biodiversity.

9. Culture, sustainable tourism and sports.

10. Climate change and renewable energies.

11. Improvement of the quality and efficiency of public services.
Foundation Cotec explains that these projects are developed and integrated as prototypes. Pilot tests are conducted to evaluate new technologies developed and incorporate technological features and specifications to a final project that will be placed in a new tender.

THIS CASE WILL BE EXTENDED IN ORDER TO SEE how THE CONTRACTS ARE for the development of prototypes and pilot tests.
Case 2. Detectors of strange objects in the railway between Madrid and Lleida.
In 2002 the public company Manager of Railway Infrastructures (Gestor de Infraestructuras Ferroviarias – GIF), later called Administrator of Railway Infrastructures (Administrador de Industrias Ferroviarias – ADIF), put in practice a detection system of objects that could be interfering the railway. This system was based on infrared ray optical technology, but the auditing tests found that reliability was low.

In 2004 ADIF started to search in the market other technologic alternatives, and the tested three prototypes: 

1. System LADAR (Laser, scanner and infrared).

2. Systems of copper nets.

3. Systems of a sensitive net made with optical fiber.
A representative of Logytel informed that the testing of prototypes (pre-commercial phase) was partly financed with a subvention of the Spanish government and partly by the private companies.
After the tests it was chose the optical fiber system, because it was the best solution with the lowest cost. The technology belonged to ‘Logística y Telecomuniación, S.L.’ (Logytel), which worked together with ‘Cobra’, as the company that made the whole installation. The offer and the contract were under the modality of turnkey. The companies registered, homologated and obtained the patent of the system. The technological property was transferred to ADIF.

Given this it doesn’t seem to be a PCP case. However we still investigating the case.
PRELIMINARY INFORMATION ABOUT E-HEALTH DEVELOPMENT IN SPAIN
http://www.ehealthweek2010.org/ehealth-ministerial-conference-1/ehealth-in-spain?set_language=en
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� � HYPERLINK "http://www.ingenio2010.es/contenido.asp?menu1=&menu2=&menu3=&dir=&id=En" �http://www.ingenio2010.es/contenido.asp?menu1=&menu2=&menu3=&dir=&id=En�


� � HYPERLINK "http://www.planavanza.es/InformacionGeneral/Executive/Paginas/ExecutiveSummary.aspx" �http://www.planavanza.es/InformacionGeneral/Executive/Paginas/ExecutiveSummary.aspx�





� LEY 30/2007, de 30 de octubre, de Contratos del Sector Público. � HYPERLINK "http://www.boe.es/boe/dias/2007/10/31/pdfs/A44336-44436.pdf" �http://www.boe.es/boe/dias/2007/10/31/pdfs/A44336-44436.pdf� 


�� HYPERLINK "http://www.meh.es/Documentacion/Publico/NormativaDoctrina/Contratacion/RD%20817%2009%208%20mayo%20Rglmto%20LCSP.pdf" ��http://www.meh.es/Documentacion/Publico/NormativaDoctrina/Contratacion/RD%20817%2009%208%20mayo%20Rglmto%20LCSP.pdf�


� � HYPERLINK "http://www.meh.es/Documentacion/Publico/NormativaDoctrina/Contratacion/RD%20817%2009%208%20mayo%20Rglmto%20LCSP.pdf" ��http://www.meh.es/Documentacion/Publico/NormativaDoctrina/Contratacion/RD%20817%2009%208%20mayo%20Rglmto%20LCSP.pdf�


� COM (2007)799 final – ‘Pre-commercial procurement: Driving innovation to ensure sustainable high quality public services in Europe’


� Edquist & Hommen (1999) in Cotec (2008). La Compra Pública de Tecnología Innovadora en TIC. Libro Blanco, Foundation for Technological Innovation Cotec, Madrid.  


� COM (2007)799 final – ‘Pre-commercial procurement: Driving innovation to ensure sustainable high quality public services in Europe’


� Cotec (2008). La Compra Pública de Tecnología Innovadora en TIC. Libro Blanco, Foundation for Technological Innovation Cotec, Madrid.  


� LEY 30/2007, de 30 de octubre, de Contratos del Sector Público. � HYPERLINK "http://www.boe.es/boe/dias/2007/10/31/pdfs/A44336-44436.pdf" �http://www.boe.es/boe/dias/2007/10/31/pdfs/A44336-44436.pdf�


� � HYPERLINK "http://www.plandegobernanza.com" �www.plandegobernanza.com� 


� Cotec (2008). La Compra Pública de Tecnología Innovadora en TIC. Libro Blanco, Foundation for Technological Innovation Cotec, Madrid.  
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