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Pre-Commercial Procurement in the Czech Republic – SoA
Legal Environment
The National plan of electronic public procurement was adopted by the Czech Government for the period 2006-2010 and  from 1 July 2006  is provided by the Act no. 137/2006 Coll. on Public Contracts
. Major principles of legal regulation of public contracts are ensured by the Treaty establishing the European Community and from European Procurement Directives. Principles of transparency, equal treatment, non-discrimination, mutual recognition and proportionality are at issue in particular. To ensure effectiveness, efficiency and expediency in the disposition of public assets is the primary goal of the new Act on Public Contracts and the Concession Act. The purpose of the new Act on Public Contracts and Concession Act is to regulate the field of public procurement in the Czech Republic in a comprehensive way, namely in pursuance to the new EC legal regulations in this area. In compliance with the new European Procurement Directives, it is geared by the efforts to establish more modern, flexible and simple legal framework for public contracts and concessions. Ministry for Regional Development was put in charge to implement the mainstream activities.

 “Pre-commercial procurement” is, within the Act no. 137/2006 Coll. on Public Contracts, understood as “competitive dialogue”, which does not describe any innovative R&D aspects of pre-commercial procurement, probably because it was published before the Communication from the European Commission regarding the Pre-commercial Procurement (PCP) as a tool for driving innovation and ensuring high quality public services in Europe, of December 12, 2007.
 However, it is obvious that PCP cases will fall under the articles no. 35 (Competitive dialogue), no. 36 (Course of Competitive Dialogue) and no. 37 (Invitation to Submit Tenders in Competitive Dialogues).
In terms of the matter of PCP, it’s usage for procurement of  services, related to  research and development, seems to be significantly limited by law in the Czech cultural environment.
In the article No. 18 “General Exclusions from Scope of Applicant of the Act” of the Act on Public Contracts contains the following statement:


„The contracting entity shall not be obligated to award public contracts under this Act, if…. d) they have as their subject-matter research and development services …“
It seems to be contradictory to the PCP Communication, as it namely states R&D services as the scope of the PCP, but the above general exception contains another following exception:


“…other than those where the research and development service provided is wholly remunerated by the contracting entity and the benefits accrue exclusively to the contracting entity for its use.”
This “exception of exception” actually enables the public procurement of R&D services in the Czech Republic, although with some obstacles.
Practices in PCP in the Czech Republic

Due to the complicated process of the „competitive dialogue“ in terms of the Act and the above mentioned exception of exception, there have been realized only few PCP actions in the Czech Republic since 1st of January 2006. According to the statistics of Ministry of Regional Development, in the Czech Republic there have been

· 16 public contracts awarded after PCP process

· 15 public contracts cancelled after PCP process

· 42 public contracts started within the „competitive dialogue“ process

The following are considered as examples of e-health public contracts started within the PCP process, which will be researched in more details in the near future:

· Implementation of the centralized information system of General Health Insurer Office of the Czech Republic

· Complex modernisation of the Pardubice Regional Hospital within the PPP system

· Immuno-hematological diagnostics for the Hospital of the Hradec Králové
In this scope, no regional e-health or e-energy PCsP has been realized in the Vysočina Region yet, but the Vysočina Region would like to use PCP process in the future for e-health projects.

General examples of good practice cases of public procurement in the Czech Republic

· Public Procurement and Concessions Portal http://www.portal-vz.cz/
The Portal is established and administrated by the Public Procurement and PPP Department  of the Ministry of Regional Development of the Czech Republic.

The Department is in charge and, where appropriate, has got its share in formation of all-State concept in the field of public contracts, concessions and PPP, draws up drafts of new legal regulations and amendments to current legislation in the field of public procurement, ensures harmonisation thereof with the EU regulations and discharges appropriate guidance and consultative activities. 

· E-learning Portal for Act on Public Contracts and Concession Act http://elearning.portal-vz.cz/
· Information System on Public Contracts 

http://www.portal-vz.cz/Information-System-on-Public-Contracts
The establishment and administration of Information System on Public Contracts is under the responsibility of the Public Procurement and PPP Department  of the Ministry of Regional Development of the Czech Republic.  Within the framework the State enterprise Czech Post Office is entrusted with operation of publication subsystem; the Department maintains the List of Approved Economic Operators and the List of Systems of Certified Economic Operators and the Register of Concession Contracts and compiles statistical outputs. 
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